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APFLTCAPICY UNDER ARPICLES 226 & 22

TEE CONSTITUTION OF IMDLA,1950.

THE ORISSA ASRICULTURAL FRODUCE
MARKETS AOT,1956.
TEE ORISSA FORGEP ACT,1972 AN D

WEE ORISIA KENIU-LEAVES(CONTROL OF TIALE)
ACT,1961 AND RULES FRA(ED THERZONDER.

¥/5, DINESE & COMPANY, RAVINU 175 SEID.
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L5, KURSHIDABLD, (WEST ERREAL)
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n¥ TEEIR AUTHORISED REPRESINTATIVE
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AT 3 17,ARNENILN STRERT,CALOUTTL (WEST BIwcild-Tooodl.

8. ¥/3, VINODRAI & €O., UAYINO T8 REGD. OFFICE,
AT 1 1T, AFMINIEY STERET,CALIUTIA { VEIT ERHOLL)=TCODO1,

9. M/5. D. HA¥DAL, BAYING ITS REGD. OFIMICEH
AT ¢ BANJUTA, F.0. BANEARHAT, 24,FPRAGANAS (WEST EENGAL)

10. ¥/3, MALLICY TOSACCO STORES, HAVING ITS AEOD. ONFICE
AT ¢ DANGHAR, FANESTALLA, 24, FRAGAWAS (WEST BENGAL)
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[ PETITIONEAS ¥OS. T to 12, ARE HEFALSINTED BT TEEIR
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13. M¥/%. €, B, TORACCO., HAVINO TIPS RECD, OFFICE
AT 3 Z1,HUPCHAND ROY STHEET,CALCUTTA ( WEST EENGAL)=TO0007.

14. M/5. HINIUSTHAE 3IDI 1SiVES, HAVING ITS REGD. CFFICE,
AT 1 PATRA MARKET, P.O. XNISHYANAOAR{ MADYA),WEST RENGAL.
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1. THE 94T F caTosa, BEFFESENTED BY TR SBCRETANY,
JEFARTHENT OF AORICULTURAL sorm CO-CPRATTON , ONT 554
SECREPANIAT, BRUBANESWAN, DIay, MHUITA

2. THE S/47% LF GHJEE-A,R!‘-PHEEM‘;:.:II- br ITs SUCRLT ARY

DEPARTH M op FCO=EEr AmD ’EWIED‘.HEILEH‘,ERIH.H. SECRETART AT
Bzrtrmmsma,nrsp. MIDURTL, o

3. DIEEE‘T'I:'-'EI. am HL‘tFﬂ:’-‘I'S-IJLEE-BI-'EI}"l"IUICI MINEER SECRETART,
URTH44 FPATE ATRICTLTURAL MARKZTING EQLRD, Amy HEADS
UF DEPARINERT IHIH.DEHD,EHII'HJJ!'EHH'AR, DIST, ¥IWRDA,

4- ONTELA PORDST DEVELOIKERP CORFORATION LTD,
( & Govr. op opys:a UNDERTAYING ), HavING Tos REQD,
OFFISE. AT 3 A/BG, KBAmYELA NADAR, BEUBANESWAR, DI gp ENURD,
9. HEOULATED MARKET V(BN ITTER, DHENKANAL
AT/PE.0, /DIar, HAENKAY AL ,REFRESENTED By ITS SECRETARY,

f.  EEGULATED MARKSD cumrmﬂﬂ,m.mirmmﬂ,
K/ F.0, EAN AXITY AN AGAN, T 5T, DEENKANAL,
REFREZNTED IY ITS SCOTETARY,

T-  HERFMATED HARKET COMMITTEE, ANGUT,
AT/P.0. D57, AROUL, HEPRESENTED BY ITg SECRETARY .,

2.  EECILATED HAREET COMMITTEE, TALOHER, &7/F.0, paLcmy
DIS?. AMOUL, REPIESENTLD BY IT% SECRITANY.

e ~ . REGULATED ¥ARKED COMNITIER, J.Tmm:cc}:,.l:rfr.n-.m-um.qmmk.
R ".L ’-ﬂl'}- DISD. MMOUL, OSPRESNTED BY ITS SECEETAWY,
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1l. EIGULATED WARNED COMITIEE, BOLANDIR,
AT/P.0. DT, BOLARGIR,AEFRESTYIED BY Im4 SECRTTARY .

12. BHEOILATED }ARwED OOMNTTTEE, SANBALFUR,
AT/PL0./TT e, SAMBALFUR, FEPFEESENTED BY TTs SECHRETARY .
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13, REGULATED MARNZD CEMITTEER, JHANFIGU DA,
AT/P.0./DIST. JHARSUGUD, RIPNTSINT-T By Try
SECRETAMY .

L. RECULATED MARKST COMETTEE, BAGIOERD,
AT/F.0./T19F. BANGARH, REPRESENT-D 1Y I7s SECHET LRY .

15. ABOULATED MANKET OOMMITIEE, ATTABINA, AT/F.0. ATTARIRA
DIST. BARGARH,REFRESENTED BY ITS SECRLTLRY

18,  HEOULATED NATKET COMMITTEE, FPADAMPOR, AT/F.0. PADMMIOYN
DIST. BAMIARH, REPRESHNTED EY ITS SEORETANY.

17.  EROULITED MARKET GUEHITIEE, DECIARE,
AT/P.0./DISC, DROGARN, REPRESSNTED By TTS TECHUTARY .

3 15, RROULATED MARHRT CORMITTZE, ERANANIPATHA,

AT/F.0, BHAWANIPATHA, DIST. ¥ALAHANDT , BEFRESRUTED
BY ITS HBORETARY.,

REGULATED ) ARYET COMITIES,KESINGA,AT/P. 0. ¥HSIKOA,
DISC. HALAMANDI, EEPRESENTED BY T0S SECHALZHY.

HEUULATED MARRST COMMITTEE, JUNAGARH,

AT/P .0, JORADARH, DIIr. KALAHANTIT, HEFRESENTED
BY ITS SECHETARY.

AEMULATED MARKET COMMITTEE ,MUSEINTDA,
AT/P.0./ — NDYEIOUDA,DIST, KALAHANDT , REFRUSIIFI=N
BY IT3 EROHUTARY.

HESULATED MAZZT COMITITEE, ¥HARIAR ROAT,
AT/F.0. EHARIAR AOAT,DISF. KUAPADA , AEPASSENT D
HY ITs E=CHETLNT.

PEGULATED MARKET COMMITTEE, KORAMIT,
AT/PL0./DIST, WORAPOT, REPATSENTED BY T SECHET ANT .

EEGULATED MAINET COMIITIE, JIYPONE 4T/ 7,0, JSY PORE,
DISP. ¥ORAWUT, ERPERSINTED BY TS SEORET ALY,

Contide ps 5=




Eﬁf

ETF

21,

32,

23.

34.

35,

6.

37

REGULATED KAHREET COMMITTEE,MALEANOLAT,
AT/P.0. /D131, KALYANGIAL, REPRSSSNTED BY ITA
SECRET ANY

RECULATED MARENT COMITTEE, RAYAOADA,
E/P.0. /1180, AAYAGATA, REFRESNIED BY 175 SECHETARY.

A=OULATED MARKET COMITTEE, MUPTR,AT/F.0. JUKUFUR,
DIST. RATAGADA, ASFPRESINTED TY T7% SECNETARY.

NMEITLATED MARKET COMITTEE, WOMRANGPIE,
AT/P,.0,/DISF, WOWRANGPUR, FEPRRESENTED BY ITS SSCHEDANY

RESULATED MAREET CCHMITTEER, TINABALI,
AT/P.0. TINABALT, DI3T, FEULBANI, RAEPRESENTED
BY IT3 SEGEETASY .

REOOLATET NARKET COMKITTEE, EHANDAMAL,
7 PO, KHANDAVAL, DISP. PHULBANT, RYPRESENTED
Y TT3 S=S0RETANY .

REGDLALED MARKET CDOGMITTEE, ]}EUIIH.!-TI.I"P.{I. OOTIE,
II3r, FAULRART, BREPHESENTED BY ITYS SECAETASY.

BENMULATED NANKET CONFITIRD, ANARDAFUR,AT/F.0.AHANDATUL
DIST. KEGHJHAR, HREFHESENTED BYI ITS ZECRET ARY.

REFULATED MAREKST COFEITIEE,; ERGJHAE,

AT/P.0./DIST, YEONJIAR,HEFRESENTED BY IT3 SECHETARY .
REOQULATED HANFET COMMITTEE, CHAMPULA,AT/P.0. CHOIPUA
LIET., EECHJHAT, EREPHESFHTEDL 0T ITE SRIRETANY .

REQULATED MAREET COMMITTEE, PANFOIE,AT/P.0. PANPOSE,
DI&T, SONDARIARE, REFREZFNTED BY ITS ZECEETARY.

SARJIFALLI BEGULATED FANEET CONMITTEE ,AT/P.0.3A00IFALL
DIST, STNDATOLRE, REFRESENTED BY ITE SECHSTANY .,

REQULATED MARKET COMNITIES, BOFAL,AD/P.0. BOMAL,
DISl. SUMDARGARE , REFAEEZYTED BY ITS SECRETANY.
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L By .:'II'-'..--' HIGH COURT OF ORISSA, CUTTACK
&

12744, 12742 and 12743 of 2000, OIC Mo A1F356 of 2001,
W.P.[C] W05, 1714 and 4153 of 2002, W.P.(C) No.10423 of 2003

AND W.P.(C) Mo, 12654 of 2005

In the ratbar of applicatons under Articles 226 and 227 af the
Constitution aof India.

M/, Srinfwas Trading Company
(In DI Mo, 15285 of 2001)

M5, Chhotebhal Jethabhal Patal & Co and athers
dIn QIC Mo.1956 of 1993]

M5 Mat Birl Factory [P) Ltd and others
[fn Q3 No.2398 of 1993)

Crl Alsk Eumar Mishras and ctherg ’
(In OJ3C N 2635 of 1953}

M/s. Shyarm Biri Works Limited
{In OJC Mo, 3383 af 1993

M52, K.Exparts and athers
{In 01C Mo, 3610 of 1993)

M5, Laxmidas and Campany
(In G Ma. 3747 of 1993)

Mfs.A. Abdul Lathees, Tebaoor and Bedl Leaves Merchants and another
(In DI Mo 3968 of 1%33)

rif=.Davalal Meghji Tobaco Producks Pyt Lid.
(ln OIC MNo,2387 of 1993}

wiyo, Dayalel Meghit and Cormpany
(Ir OIC Mo,4388 of 19593)

M/ Appd Birf Works Pet. Ltd
(I QI Na SED of 1534)

M/s. Dayakal Meghiji ang Company and another
{1n CIC Mg.4373 of 1994)




- Asholk Birl Factory and others
{In 0IC No, 7043 of 1595)

M/s.Ganapathy Velmurughan Combines and others
(In QIC Mo 7479 of 1995)

M/s.Jalaram Enterprises and others
(In GIC Ne.7724 of 1995)

M/s. Davalal Meghji & Company and others
{In 0JC MNo.B147 of 1993)

M/s.Kalinga Traders and others

FT L e R FEmAAd o AFAAES
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M/s5.Assam Tea Co and others
(In 0IC MNo.6245 of 1995)

_--H{5.Dinesh & Company and others
(In QIC No.8246 of 1985)

M/s. otharl Enterprise
{In OJC No.10B1 of 1596)

M5 A Murali & Co and anothear
{In QIC No.5743 of 1996)

M/s.Orissa Forest Develapment Corporation Limited
(In QIC Mo 8758 of 1996)

M/s.Chhotabhai Jothabhai Patel & Company
{In 0IC Mo.12740 of 2000)

M/s.Southern India Bidi Werks Limlted
(In OJC No.12741 of 2000)

#/s.Nur Birl Works (P) Ltd
{In OJC No.12742 of 2000}

M/c.Saha Brothers Birl Works (P} Ltd
(In QIC Mo,12743 of 2000)

"W M/s.Sriniwas Trading Company
% [In DIC Ne.17356 of 2001)

' Mfs Prabhudas ¥ishoredsas Tobaces Pvt. Ltd and another
o (In W.P.(C) Ne.1714 of 2002)
M5, Gayatri Trading Company
B (In WLP.(C) No.4153 of 2002)

&
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M/s. Srinlwas Trading Company and anather
{In W.P.{C) No.20423 of 2003)

M/s.5riniwas Trading Company
{In W.P.(C) No.126%4 of 2005) .. Petitioners

VERSUS
crake of Orissa and others Oppasite Parties

For Petitianer : Mys. AL K.Ray, S.Ray, 5.Dey,
A.Mohanty, 3.P.Das

(For petiticner in ©JC Mos 15285, 17356 of
2001, W.P.{C) Mo, 10423 of 2003 and
W.P.(C) Mo, 26594 of 2005)

M/s R.P.Ear, A.M.Ray, M.Paikray and

M.E. Badu
(For petitioner in Q1C Mos, 2835, 3382,
3747, 3988, 43587 and 4388 of 1993, 0IC
Mos. 080 and 4373 of 1964, OJC Nos. 7475,
7724, 8147, 8244, 8245 and 8246 of 1995
and OJC Mos. 1081 and 5743 of 1956}

M/5.H.5.Mishra and P.C. Panda
(For petitiorner in QJC MNos.1956, 2398 and
3610 of 1993)

Mfs.5.K. Patnaik and U.C.Mohanty
(For petitienar in QJC Mo, 375E of 1596)

M/s.P.K.Pattnalk and B.Sahoo
(For petitioner in O1C Mos. 12740, 12741,
12742 and 12743 of 2000}

M/s A K Ray, S5.Ray, 5.0ey,
A, Mohanty and S.P.Das.
(For petitioner in 0JC No, 17356/2001)

M/s,5.1.Pradhan, P.K.Pattnaik, B.5ahoo
1.4 Reddy and R.Patnaik
(For petitioner In W.P.{C) No.1714/2002)

M/s.M.N.Mohanty, B.D.Mishra, S.K.Burma,
T.#ohanty and Miss.Ranjita Sahoo
(For petitioner in WLP.[C) No.41 G3/2002)

For Opp. Parties M/s.5. K, Pattnaik, U.C.Mohanty and

M. K. Pati
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{For O.P.3 in ©JC No.15285/2001)

rMfs.B.K.Sharma, G.Dash, B.Das and
S.R. Mchanty
(For O0.Ps.4 and 5 in OJC Mo, 15285/2001 )

M/s.S.K.Das and Mr.N.M.Mchapatra
(For O.P5.6 and B in OJC NO.1956/1993

M/s.5.Mishra=2, S.Mantry, R.C.Rath and
Ak Mishra
(For OLP.7 In OJC No.1956/1993)

Fifm, S M. Fdilgik, A Falllaik
(For 0.P.3 In I No.1956/1993)

M/s, P.Mahanty. D.N.Mohapatra and
:.5.%ahoo
{For O.P.5 in QJC N0,1956/1993)

M/s.S.Mishra-2. S.Mantry, R.C.Rath and
ALK Mishre
{Far O.P.7 in 0QIC No.2398/1993)

#M/s.5.K.Das and N.N.Mohapatra
(For O.P.6 in ©IC Ne.2308/10903)

M/s.5.K.Pattnaik and H.Pattnaik
(For O.P.3 in DIC Mo, 2398,/1593)

M/s.G.K.Mishra and B.K.Ray
(For O.R.5 in 0JC Mp.2388/1993)

M/5.5.P.Mishra and D.Chatterjee
(Fer Q.P.6 in 01C Ne.2358/,/1993)

M/s. 0, Mohanty, D.N.Mohapatra and

B.5.Sahoo
(For O.P.5 in 01C No.2398,/1993)

M/5.5.2 Mishra and D.Chatterjes
{For G.P.5 in OJC No.3382/1993)

M/5.5.K,.Dazs and N.M.Mehapatra
{For O.P.6 in OJC No.3610/19393)

Ms5. S Mishra-2, S.Mantry, R.C. Rath
Ak Mishra
(For OLP.7 in QIC Mo .3610/1193)

T
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Mis.G. K. Mishra, B.EK.Ray and
B.KE.Mizhra
[For Q.P.5 in 01C Mo 3610/1993)

Addl. Standing Counsel
(For O.Ps.1, 2 &and 4 in QJC No.35610/19593)

M/s.5.P.Mishra and D.Chatlerjac
M/s. P .Mahanty, D.N.Mohapatra and
G5 5ahon
(For ©.F.5 in QIC No.3610,/1993)

M/s.5 K.Pattnalk and P.K.Pattanaik

'.J.l_l'"l.l o T | [l P e ™ 5 Mell sl
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A kL Hishra
{For Q.P.8 in OIC No.3747 of 19593)

M/s.5.P.Mishra and D.Chatterjes
(For O.P.5 in 0JC No:3747/1993)

M/s.P.Mohanty, D.N.Mchapatra and
G.5.5ahoo
(For.,0.P.7 in DIC Mo.3747/1593)

#M/s.5.Mishra-2, S.Mantry, R.C.Rath and
A.K.Mishra
{Far nm & in 0IC Mo.3988/1593)

Mfs.G.K. MISI"II"-E!.. B.K.Ray and B.K.Mishra
M/=.S.P.Mishra gnd D.Chatterjee
{For O.P.5 in DIC No,3988/1993)

M/s.F.Makianty, D.MN.Mohapatra and
G.5.52h00
(For O.P.7 in 0IC No.3%B8/1993)

M/s.5,Mishra-2, S.Mantry, R.C.Rath and
& K _Mishra
(For O.F.9 in OJC Mo.43687/1993)

M/s.B.K.Ray, G.K.Mishra
(For O.P.6 In 0)C No.43B7/1993)

M/5.5.P.Mishra and D.Chatterjee
M/s.P.Mohanty, D.M._Mohapatra and

G.5.%ahoo
(For 0.B.6 In 0IC Ne.4387/1993)

M/5.5.P.Mizhra and D.Chatterjee
M/s.5.Mishra-2, 5.Manty, R.C.Rath and
ALK Mishra

2
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(For O.F.9 In QIC Mo.4386 of 1993)

M/s, B K Raty, G.K.Mishra, .M. Mohapatra
and 5.5 .Sahoa
(For O.P.6in 0)C No.4388/1993)

Mfs K. Das, 5. K.Das and
B.Mohanky
(For O.P.9 in OIC Mo 9801994

Mfs. G.K.Mishra and B.K.Ray
M/Ss. P, Mohanty, D.N. Mohapatra and

R arucen

pMfe. 5, P Mishra and D.Chatterjes
(For ©.P. in OIC No.380/1%494)

Mis.5 K. Das and N.N.Mabapatra
M5 N 5.5 .Ch. Roy, 5.P.Mishra and
D.Chatterjes

M/f5.G.K.Mishra, B.K.Ray and
8. K.Mishra

M/s.P.Mohanty, D.M.Mohapatra and
G.5.5ah00
{Far O.Ps. in GJC No.4373/1954)

M/5. P. Mahanty, D.M. Mohapatra and
E.5. Sahu

(For ©.Ps. 7, 8, 9 and 10 In

G0 Mo .7043/1995)

Mr. D.P. Sahu
(for @.F, 13 in 0IC Mo 7043 of 1995)

Mfs. B, Das, L. Pradhan, B.K. Sharma &
A K. Mohanty
(For O.F. in OJC No. 70423 of 1995

Addl. Govt, Adwvocate
(For 0.Ps, 1 te 3 In QIC No. 7479 of 1995)

Hr.. E'.M-prhra'z
{For O.P, No.18 in OJC No. 7479 af 1995)

M/g. S.P. Mishra, A.K. Mishra, 5.K. Mishra,
O.Chatterjee and M.E. Mohanty
(For ©.P. No.14 In OJC Na. 7475 of 1993)

7
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Mis, . M.Mahanty, 6.5, Sahu &

P. Mohanty
(For ©.Ps. 5, 10, 11, 17, 18 & 19in Q)C
Mo 7479 of 1599%)

M5, B.K. agrawal, MM, Harshabardhan,
A.Das and K.P, Manda
(For Q.P. in QJC No. 7473 of 1993)

MSfs. .M, Mohanty, D.Samal and
D.E. Swain
For QP MNe.9 in OIC No, 7479 al 1995)

M/5. L. Fradian, 7. Dds, S.m. Sianna &
A K. .Maohanty

(For O.F, Mos.5 and 8 In QJC No, 7479 of

1995}

M/5.P. Mohanty, .M, Mchapatra &
(5.5, Hahu

{For O.P. Nos, 5, 10, 17, 16 & 19in

QIC Mo, 7724 of 1995)

M/s. R, Das, L. Pradhan, B.K. Sharma,
AK.Mohanty and Y, Das
(For ©.P. Mos.6 & B in 01C No.7724/1995)

Mr. D. Chatterjee
{(For O.P. No.21 in OJC No. 7724/1993)

M/Ss. 1. M.Mchanty & D. Samal
(For O.F, M9 in OJC Mo, 7724/1995)

M/s, WK Agrawal, M.K.Badu, A.Das and
K.P, Handa
(For 0.P.N0.7 In 0IC Mo.7724/1995)

M/fs. 5.P, Mishra, A.K. Mishra, 5. K. Mishra,
0.Chatterjes, M.R. Mohanty and
Sk.Q.Mahammad

(For ©.P. Mo.14 in 0IC Mo.7424/1995)

M5, S.K. Patnaik, R.C. Mohanty and
P.K, Patnallk
{For O.P. No.3 in Q3C Mo.7424,/1935)

Mfs. P. Mohanty, D.N. Mohapatra &
.5, Sahu
(For O.P. No.? in QJC Mo . B147/1955)

M/s, S.P.Mishra, AK. Mishra, 5.K. Mishra,

o
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D.Chatterjee, M.R. Mohanty and
Sk, Q.MMahammad
{For O.F, No 36 in OJC No.BL47/1995)

Mfs. B.Mohanty, B.N. Mohapatra &
.5, Sahu

(For Q.F, Nos. 10, 32, 33 and 34

in QIC Mo.B244/1995)

Mfs. 1K, Das, B, Mohanty and 5.K. Das
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and ¥.Das
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M/Ss.M,N.Harshabadhav, V.K.Agarwal
A.Das and K.P.Manda

t/5.1. M, Mohanty and D.Samal
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/5.8 K.5harma, G.K.Das, B.K.Das and
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M/s.S. K.Pattanaik, U.C.Mohanty,
P.K.Pattanaik and M, Satapathy
{For O.P.3 in W.P.(C) Mo.12694/2005)

Miss. 5. Ratho, Addl. Gove. Adwvocaka
For State in all the cases
PRESENT :
THE HOM'BELE DR. JUSTICE D.P.CHOUDHURY

0 Y [ N O e e e e o e o o o e s o o o o o o - S I N NN PO UENT I I NN I U M i e e e

Dal:u of hearing:17.04. zr.'ll? Dntrs of judgment:24,.04.2017
Dr. 0.p.Choudhury, 7. In 0.0.C. Nos.15285 and 17356 of 2001, W.P.(C)
Mo.10423 of 2003, W.P.(C) MNa, 124694 of 2005, challenge has been made
with regard to illegal collection of market fees by the Fegulated Market
Committes (hereinafrer called “the RMCY) under Orissa Agricultural
Praduce Markets Act, 1956 (in short “the Act, 1956%). Since the guestion
af law arising cut of all these writ pefitions Is common, they are being
disposed of by this common order,
2. The factual matrix leading to the case of the petitioners in all
the above writ petitions |5 that the petitioners are trading companias
dealing with supply of Kendu Leaves to Sri Lanka. The petitioners
racelve arders from the buyers from Sr Lanka and supply the same
after procuring the Kendu Leaves In the auction hetd by Crissa Forest
Development Corporation Limited, Bolangir, Kendu Leaves Division
(hereinafter called "the O.F.D.C."). The sale of Kendu Leaves inside the

Stake of Orissa i5 controlled by the Orissa Kendu Leaves (Control of

Trade) Act, 1951 {in short "the Act, 19617, Kendu Leaves were procured

by the petitioner-companles is only for export to Foreign buyers and not
tn be sald or marketed in the concerned market area. While the goods

are being transported to Tuticorin for Shipment to S Lanka, varlous

o
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check-gates created under the RMOCs, like Kantabani, Tikaballi and
pthers, wera levying and coflecting market fees llegally and arhitrarily.
Since the opposite parties are collecting the market fees without any
sanction of law, the petitioner had to file 0IC No. 7479 of 1995 and this
Court, on 2,11.1995 in Misc, {ase Mo BE99 of 1995, passed an order
restraining the RMC from cellecting the markat fees provided the
aakitionars are not coming under Section 11 of the Act, 1956. In spite
af restrain order passed by this Court, the opposite parties 4 and 5
continued to lewy and collect market faes from the petitioners.

3. Ba it stated that the petitloner made declaration and
produced other documents purportedly indicating that the Kendu Leaves
a5 has peen purchased from O.F.D.C. were for exporting to Sri Lanka
but -:-ppﬂsl.te parties 4 and 5 arbitrarily and illegally collected the market
fees In splte of the fact t.hal: nru:-wllainns af Section 11 of the Act, 1956
read with Rule-48 of the Rules made thercunder ara nol applicable ta
the petitioners. Export of goods to foreign company has been exempled
from levy of the tax under the Constitution of India and Sales Tax lews
have also exempted levy of tax on exports. So, the lewy of market feas
on Kendu Leaves which are to be exported to forelgn company is also
against the Constitutional Mandate and Government Palicies. Since the
action of the opposite parties 4 and 5 are itegal, arbltrary and unjust,
the petitioners a all the above writ petitions have prayed for issuance of
Writ of Mandamus Testraining them from collecting marketing faes from

4,
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the petitioners and to direct the cpposite parties 4 and S to refund the
market fee already collected from the petitioners.

4, in 0.J.C. Mos.1956, 2398, 2835, 3382, 3610, 3747, 3588,
4387 and 4388, of 1993, 0.1.C. Nos.9B80 and 4373 of 1994, Q1T
Mos. 7479, 7724, 8147, 8244, 8245 and 85246 of 1995, 0IC MNos. 1081
ard 5743 of 1996, 0JC, Mos.12740 to 12743 of 2000, W.P.(C) Nos. 1714
ond A1E3 of 2003 tha patitlanars ars manufachirer of BIDD and for thal
manufacturing precess, they used 1o purchase raw material of Tobaco
and ¥endy Leaves from different parts of India and State of Dirfssa
which are fully controlled by monopoly of State uf Orissa through the
O.F.D.C., a Govemment of Orissa undertaking. Tha petitloners
incidentally carmy ©n business in-.-:;:nl'-.rlng purchase, sale and export of
¥endu Leaves. Be it stated that the entire buying and selling of Kendu
Leaves after obtaining lcence/leases of different coupes from the Forest
Department of State of Orissa u::-n'payrmcnt af consideration under the
ACE, 1956 Lz2ke F;-Iﬂ-:E st tha outside market area of opposite parties-
RMCs. But the RMCs under the Act, 1956 collected the market fees from
the petitioners for transportation of kendu Leaves within the market
area of the respective opposite parlies-RMLs, The Rules under the ACL,
1961 also provided for grant af transport permit in statutory form on
application to Divisional Forest Officer and thus the trade of Kendu
Leaves are under the wide prowvisions of the Act, 1961.

5. Be ik stated that the opposibe party no.d, under Section & of

the &ct, 1961 by notification dated 25.11.1988, added Kendu Leaves ko

&
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the iterns of agricultural produce spedified in the schedule ke the Act. By
virtue of such notificatien, the RMCs collected the market fees. So, that
notification was challenged before this Court in OJC No.2398/1953 and
as an interim measure, RMC was restrained from collecting market fees
under the Act. Similarly, under the Orissa Forest Act, 1972 (in short *tha
Forest Act’), forest produce includes the Kendu Leaves under Secton-
2aniia) Tt is stated that Section 26 of the Act provides that the State
Gevernment may by notification add to amend and cancel any of the
items of agricultural produce specified in the Scheduls. Such power
cannot obviously Include Kendu Leavas which Is now the subject matter
of Forest Act and as such the State Government has na jurisdiction to
issue notiflcation under Section 26 of the Act, 1956 in respect of forest
produce as d_e'r:_n-_a-d under the Forest .ﬁ-ﬂ_l: to be the agricultural produce.
6. Mereover, Kendu Leaves heing the forest produce under the
Th_}%ﬁﬁ Farest Act, |l:s trading s entirely- controfled undor the Act, 1961 and
issuance of aotiflcation under Sécﬁun 28 of the Act, 1955 to bring the
Kende Leaves under the purview aof the Act, 1956 |s illegal. Sa, the
.. collection of market fees from the petitioners on the Kendu Leaves
=2 transported by the petitioners through the geographical limits of areas
: of MH5, although they are not transacted even In the market area, are

. per s& Illegal and Improper. So, in [hese writ petitions, the petiticners

have prayed.for guashing of the notification dated 25.11.1988 Issucd
under Section 76 of the Act, 1956 and further praved for |ssue of

Mandamus restraining the opposite parties from collecting the markeat
' i
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feas in respect of the trade, commerce and purchase or sale of Kendu
Leaves within the State of Orissa. But, during hearing of the wriC
petitlons, petitioners, in the above cases, have submitted not to press
the issue relating to vires of the notification dated 25.11.1988 issued
under Section 26 of the Act, 1556,

7. In 0.1.C. Mo 8758 of 1996, O.F.D.C. Is the petiticner and It
arke me A forest eontrActor under the oermission of the State
Government and takes up the trade and distribution of forest produce as
allgtted to them by State Government, 50 far as trading of Kendu
Leaves is concerned, the petitioner-Cerporation Is EPP-:-ﬂﬂ’f-Ed as an agent
of the Government to sell the Kendu Lesves collected by the Forest
pepartment, The colléction and sale :;F Kendu Leaves is gaverned by the
Act, 1961 and the Rules made thereunder and the Corporation used to
make bundies according to their .sizré: and guality and then issusd the
auction sale notice af HEHdU.LEaUEE aﬁd stored in different godowns at
different placas. It is a]l&é'ed, -|I'IIE;F alia, that after Kendu Leaves being
made as agricultural produce under the Act, the RMCs of respective

' areas are collecting the market fees from the buyers who are ngne ather

757 than the BIDI manufacturers, The federation of the buyers approached

=% the petiticner-Corporation but the RMCs continued to callect the market

fees an Kendu Leaves supplied by the Corporation to the buyers. The

petitioner-Corporation made prayer on.the similar manner to issue Writ

e of Mandamus to the npposte parties-RMEs for not collecting thie market

feas by detaining the wehicle carrylng Kendu Leaves by the purchasers
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aor by the Corporation at the check gates with the consequential relief to
refund the amount already collectad.

8. On contrary, opposite party-RMCs of different places have
filed counter affidavit stating that under Section 26 of the Act, 1956, the
Kandu Leaves have been added as agricultural produce In the schedule

of the Act by the State Government in its notification dated 25.11.1588.

Hlm dmm bl Acf bhe ORCe ara somsmakant o il lews ¥ Fha markat fiee fmn tha

AR el fml P P AR iy R el Bl e i

agricultural produce as enumerated In the Schedule of the Act, On the
ather hand, under Section 11 of the Act, 1856 provisions have been
made for coliection of the market fee. After such Hend-u Leaves addad as
an agricultural produce, the RMLCs are competent Lo levy the market fee
upon the petitioners. It Is the case :::F the RMCs that OFDC used to call
the auction and in the auction, the petitioners after became successiul
hidder to procure Kendu Leaves and they carry the same through the
market area of the respechve F-.M[':sj. Cection 11 of the Act authorizes
the RMCs to lavy and n-:nlle:;:t such fees from every items of the
agricultural preduce marketed in the market area or leaving its market
vard. The purpose and cbject of setling up of marker area with the
spedfied performance to lock into the Interest of purchasers of
agricultural produce se that they <an get the hest competltive price In
the open market and they are nol to pay the middlemen.

g, it Is.the further case of the RMCs that the legislature has
enacted ‘the Orissa - Kendo Leaves -(Control of Trade) Rules, 1962

(hereinafter called as "the Rules, 1962") with the purpose that the State
I

7
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used to collect the Kendu Leaves grown by any person gither in
Government land or In private land and pay the fees for the said
collection to the pluckers as well 85 o private growers, But the said
collection cannot ba equated with the purchase by the State because
after the Kenmdu Leave are collected, they are processed and after
orocessing, they have been packed which s known &5 Kendu Leaves
eaming under the meaning of “agricultural produce”®, Even [f the
agricultural produce is termed as "forest produce™ under Orissa Forest
Act 1972, the Kendu Leaves cannot be selzed te be “agricultural
produce”.

10. The aime and object of the three State Act, i.e, Orissa Forest
Act, Orisea Kendu Leaves (Controd and Trade} &ct, 1561 and the présent
Act, 1956 are different from each othar. The Forest Act has got object of
preservation and development of ail forest produce and to increase the
Forest produce and as such to regulate them. Similarly, the Orisza Kendu
Leaves (Control and Trade} Act, 1951 is enacted to provide for
requlation and trade in Kendu Leaves by creation of state monopoly of
sych State. The purpose of the present Act, 1956 s to check unfair
trade practices and undug exploltation of agricultural producers from the
middlemen. It is also the object of this Act to collect fee which should be
utllized for the interest of the agriculturists,

11. Ba it stated that under Section 11 of the Act, 1956 read with
Rule 48 of the Rules, 1958 made thereunder, the Market Commities is

empowered to levy market fee on any notified agriceltural produce

o
i
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which are sold or brought for sale or for storage in market yard far
which every agriculivral produce coming within the area of markel are
leviable, Even though the purchase is not taken place in tha market
area, It shall be presumed that every agricultural praduce inciuding the
kendu Leaves brought within the market armea is for the purpose of
buying or selling. Sub-section(g)b} of Section 4 of the Orissa
Aaricultural Produce Markets (Amendment) Act, 1984 specifically states
that when any agricultural produce brought inta any market area far the
purpase of processing only, or for export, is not processed ar exported
therefrom within thirty days from the date of its arrwé-l therein, It shall,
untll the contrary is proved, be presumed to have been brought into the
market area for buying or selling. So, until contrary 1s proved the
agricultural produce brought into market area is within the control of
RMCs and as such entall levy of fees. This Court vide judgment dated
24.1.1992 passed in CIC No.4359 of 1592 has categarically lald down
the dictum that unless the contrary is proved, the presumption is drawn
that transaction took place in the market area because of which the levy
of fees becomes realisable, Moregwer, under clause-13 of the auction
sale potice, the petitioners who are traders are llable to pay the duties,
sales tax and other tax ete. over and above the sale price as per law for
which the RMC are also entitled to levy the fee even il they had paid
duties. on Kendu.Leaves they bought for export. It is, therefore, stated
Fhat the collection of Teverue by RMCOs from the petitioners who trade an
wandu leaves are justifiable and at no cost, it Is lllegal, when the

i
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abjectives and reasons of the three State Acts are different. So, it is
prayed to dismiss tha wrik petitions.

12, The opposite parties 1 to 4 have filed counter affidavit
gimilar to the above counter Filed by the BMCs. Thesa opposite parties
filed the Garethe Motification wherein undar Section 26 of the Ack, 1556
the State Governmaent has added Sal Leaves and Kendy Leaves under
tha headino Grass. Fodder. Forest and other miscellanaous items as
agricultural produce specified in the Schedule of the Act. They take the
plea that since the State Gowernment is competent to add any forest
produce a5 agricultural produce ko the Scheduls of th-E Act, 1956, it has
bkeen justifiably adoed.

13. SUBMISSION

Mr.R.P.Kar, learned counsel for some of the petiticners
submitted that the issue in guestion has already bean set at rest by the
declsion ef this Court In the case of M/, LT.C. Limited and another
—V- State of Orissa and others (0JC NO.598% of 18991) and
according to him, the Dlvision Bench of this Court has categerically held
that the petitioner-company in that case baing allowed to lift the stock
af Sal Seeds from varlous godowns including Keonjhar godown, which
has been situated In the market srea of keonjhar Regulated Market
Carmmittee but the same being not marketed within the market area,

lewy of market fee by the concerned RMC was of withouk jurisdiction. In

L that case, this CToort has relied vpon the decision in QIC No.3511 of

1989, S, he submitted that since In the present Cases, the petitionars
: I
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have simply transported the Kendu Leaves from the godaown of QFDC
through the market area under RMC without the same being marketed
in the market area, the RMCs have no power to levy tha market fee. He
also drew the attention of this Court to the case of M/s.Ganesh Rice
Mills and another =\V- Attabira Regulated Market Committee and
others; 1991 (IT) OLR 58 where Their Lordships have observed that
the Market Commities is competent to levy and collect market fees on
agricultural produce, marketed in the area and in thal case, since the
purchase of paddy has taken place outside the market area, the
marketing thus taken place beyond the market -area- and as such, not
within competance af the Marketing Committee ko levy fee thereon and
in that case also, it is observed that merely because a portion of
Mational Highway Ffalls within the market area, T vwould have no
authority ta restrict mevement of. the agricultural produces con the
Mational Highway and coflect market fee on purchases that had been
pffacted cutside the market area.

14. Mr. Kar also stressed on the declslon of the Hon'Dle Supreme
Court in the case of Agriculftural Market Committee, Andhra
Pradesh and others —V- M.K.Exports, Andhra Pradesh and others;
(2011) 13 SCC 280; whers Their Lordships, at paragraph-15, have
ohserved that the fea is levied by the Market Committee on sale or
ourchase ef any notifled agricultural produce oF livestock or products of
Tveetock Tn the notifled market area by virtue of Section 12(1} of the

A.P.Agricultural {Produce and Livestock) Markets Act, 1966. So, he

| A3

o
L



-E"Ir

submitted that the Market Act has got main elements of sale ar
purchase within the merket area so as to attract levy of fee by the
coneerned BMOC but nat otherwise. Same analogy |5 also applicable to
tha present case.

15, Mr.Kar, learned counsel for some of the petiioners also

drew the attention to the declsion of this Court In the case of Deochand
fhormnalal and othare —W. Chairman. Nowarananor Market
Cammittae and another; 1973 ILR 277 wherae the Division Bench of
this Court have been pleased to foliow the declsion of the Hon'ble
Sypreme Court In the case of Mohammad -Hussmn Gulam
Mohammad and another -V- State of Bombay and anatfer; AIR
1962 SC 9F wher2 Their Lordships I';a'..r:: held that under Section L1 of
the Act, 1956, there are two restrickions on the power of the Market
Committee and the first restriction is that the fee fixed must be within
the maxima prescribed by the Rules and the second restrictlon is that
e has to be levied not on the produce brought into but only on_such
mmihﬂﬂﬁjﬂw So, he submitted that the levy of market
fee by the RMC on the Kendu Leaves or amy other material transported

by the petiticners or stored by the petitioners in the market area

without having been any buying or s2liing therecn is illegal and the

opposite parties may be directed to refu nd the fees already collected.
16. #r.5 fay, learned counsel for some af the petitioners, while
XS oiopting the arguments of Mr.kar, submitted that the Act, 1956 being

F the Act with the aim and object to levy fees on buying and seliing of

B
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agricultural produce in the market area, it has no any Jurisdiction to the
agricultural produce brought into the market area for Its transportation
ko the outside the State and particulariy they are exported te 5 Lanka.
He submitted that the Kendu Leaves trancsacted by the petitioners for
wihom he is appearing were transported after procuring the same from
depat of the State Government, They were transported to export to Sni
Lanka but the check gates of the different RMC in the State of Orissa
forcibly collected the market fee which is not legal and proper. He
subrmitted that when there is no transaction within the market area and
the petiticnars have already paid the sale price at thel-r auctlon cantre at
Sambaipur and Bhubaneswar and they are again to pay export fes at a
destination of shipping to Sri Lanka,lthe RMCs are not entitled ba lawy
and collect any fee therson.

17. Le-arrte,:l counsel for the rest of the petitioners, without
making further arguments, have thoroughly supported the arguments of
the above petitioners.

18. Learned Additional Government Advocate and the learned
counsel appearing for the RMCs submitbed that the aim and chiject of the
Act, 1956 is very specific and it is meant to curtall the harassment to
the agricultural producers and abelition of middiemen interference. They
further submitted that the Act of 1956 is exhaustive and takes care of all
the agricultural producers. They submitted that Section 11 of the Act,
1956 read with BRule 48 of Rules, 1958 direct the Marketing Committes

to levy and collect the market fea from the agricultural producers. Since
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the petitioners are not agricultural producers but are Craders and they
were doing transaction, of course nob with reference to buying and
selling but staring and transporting the Kendu Leaves, They further
submitted that the levy of fee is within the competency aof the State
Government. It ks true that trading of Kendu Leaves is within the domaln
of the State Monopoly but that Act, 1961 5 meant for protecting the
Wandi 1oawe neadivrars o arawers hut not for the petitioner-traders.
even if the petiticnar-tradars have paid the auction price and used to HFt
the Kendu Leaves from the godown of the OFDC situabed inside the
market area for their onward transportation to cﬁFfErn;:nl' places outside
the State. The word “marketing” under the Rules framed under the Act,
1956 alsg denobes the storing, Ir-ﬂll'l‘;'-ﬁ'l:lrtii'lﬂ_: and other activities by
amendment of *marketing” being brought in 2007,

19, itearned Additlonal Government Adwvocate and  |learned
counsel for the RMCs also drew attention of the Court to the decislon of
this Court In the case of Sl S Gour Sunder Rice and Ol Mills and
another —V- Bargarh Regulated Market Commitiee and another;
Vol.33(1991) 0.J.D0. 251 (Civil) where the Division Bench of this
Coutt has been pleased to decide that rice and paddy belng two different
commerclal commadities, the mere fact that market fee has been leried
on paddy would be of no ground to exempl imposition of market fea on
rice. Their Lordships have further observed in that case that the levy of
j ge 15 not permissible on agricultural produce brought from outside the

arker grea into the market for the wse by the Industrial concern
I
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situated within the market or for export subject to the condition that a
declaration In respect of the produce has been made and certified in
Form IV. Since in this case, no dedlaraticn has been made and the face
is not well established by the petitioners Lo the effect that the
agricultural preduce brought into the area of the market is not meant for

transaction of the same, the RMCs have rightly collected the markst fee

pnrer Sactinn 11 nf the 4k 1O5RA

20. Main Point For Consideration
(i}  Whether the levy and collection of market fee under the Act, 19558

by the RMCs from the petitioners on Kendu leaves is legal and
proper?

21. DISCUSSTON
BOINT NO.(I)

It i5 not in dispute that the petitioners are dealing in Kendu
Leaves, It is also nat in dispute that E;FDE have got godowns inside the
market area of respective RMCs. It is the admitted fact that the RMCs
have already collected the market fee by the time of filing of the writ
petitions under Section 11 of the Act, 1956, It is alse noet in dispute that
the petiticners have neither sold nor bought any agricultural producas,
namaly, Kendu Leaves inside the market area.
22. The only contention of both the partles about the leviability
of market fee by the market committee and collection of same from the
petitioners as the Kendu Leaves are brought inta the market area af the
marketing committee, Before gaing to the fack, It Is necessary o take

| o
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note of the relevant provisions of the Act, 1956 vis-a-vis other relevant
State ACEs.

23. The Act, 1956 was enacted and assented by the President of
India on 22.1.1957 and published in the extragrdinary issue of Orissa
Gazelte on 8.2,1957. The said Act was enacted to provide for better
regulation of buying and selling of agricultural produce and the
establishment of Markets ror agnoultural proguce In the STate or unssa.
Wwhen it came first to Statute Book, there were thirty Sectlons with a
schedule which Includes the agricultural produce as defined under
Saction 2{1){1). In that schedula, 5al Lepves and Kendu Leaves did not
find place in the Schedule as agricultural produde.

24, The aforesald Act got first amendment in 1984 In respect of
certain provisions particularly Sections 2, 4, 11 and 28 for the purpose
of this case, Section 2(1)(1 has also been amended. On the ather hand,
“agricultural produce™ means 5ucr[ produce {whether processed or not)
of agricultural, forest, animal husbandry, agriculture, horti-culture and
pisciculture as are specified in the schedule, Similarly, Section 11 of the

Act, 1958 has been amended in the following manner:

"11. It shall be competent for a Market Cammitbee to
levy and collect such fees (hercinafter referred to as
the market fees) not being less than one rupees from
every purchaser for every hundred rupee worth of
agricultural produce marketed in the market area in
such manner as may be prescribed and at such rate
as may be specified In the bye-laws;

Provided that the rate of fees to be specified in
the bye-laws shall not excesd three pércent of
the wvalue of agricultural produce sold in the
markebs within the market area:




« 26 -

Provided further that no such fees shall be levied
and caollected In the same market area in
relation to any agricultural produce in respect of
which fess gnder this section have alraady been
levied and collected tharein:

Explanation-For the purpase of this section all
notified agricultural produce leaving 2 market
yard shall unless the contrary 15 proved, be
presumed to have been brought within such
vard by the person in possession of such
produce.,”

25. SIMIAFY TNE ACT, L9599 was juriier dineoued i 000 uy
incorporating certain provisions with regard to the establishment of

privabe markets and contract firms,

26. In accordanca with the provisions of Sectlon 27 of the Act,
the State Government made Rules In 1958 which has been published in
the Garette on 30.5.1958. In the Rules, the words "market™ and
"market vard™ have baen 1.'l_eﬂnEd. That _F:u1& also prescribes the rmanner
of levy and collection of fees vide Rule 48 which Is very Impertant for
the purpose of this case. Thereafter, the Rules, 1938 have Boén

amendad on 29,11.1974 in the following mannear:

“48. Market fees, {1) The Market Committee shall
levy and collect fees on agricultural produce brought

and sold in the market ares at zisch rates as may ba
ifed | -lawis

{21 The market committes shall alse levy and collect
licence fees from traders, general commission
agents, broXers, weighmen, measurers, SUrveyors
and other persons operating in the market according
to rates specified in the bye-laws,

(3} Mo fees shall be levied on agricultural produce
broyght from out-side the market area inbo the

market far use i trial CErns
eityated i the market argp or for esport and in

L



- 27 -

respect of which a declaration has been made and &
certificate has begn obtained in Form-IW:

Provided that if such agricultural produce brought
into the market area for expart is not exported or
removed therefram hefore the explry for twenty days
frarmn the date on which it was so brought, the market
committee shall levy and cellect the fees on Such
agricultural produce from the person bringing the
produce into market area at such rates as may be
specified in the bye-laws.

(4} The seller who i himself the producer of the
agricultural proguce offered for =ala and Inge Ouyer
who buys such produce for his own private andfor
household use shall be exempted from payment of
any fees under this rule:

27. Fule 48 has also bean amended again on 3.8.1%95, which is

repraduced as under:

“48&, (1) The Market Committea shall levy and collect
market fees from:

(@) a purchaser notified agricultural produces
marketed in the market area;

() The person desmed to be a purchaser under
the explanation o Sectlon 11 of the ACK In
respect of the notified agricultural produce; and

(€] The persons  bringing  any  notifled
agricultural produce Into the market area for the
purpasa of processing or for export only, but not
processing it therslin or éxparting 1t therefrom
within the peripd of thirty days as provided in
the provisos to Sub-section(d) of Section 4 of
the Act, at such rates as may be specifled In its
bye-laws, subjact to the minima and the maxima
specified in Section 11 of the ACE;

(2} The Market Committes shall levy and collect
lirence fees from traders, adatyas, brokers,
welghmen, Measures, SUMVEYOrS and
warehousemen operating (n the market area at
such rates as may be lixed in its bye-laws,

{3y A person brining any notified agriculiural
produce from outside the market area into the

| "
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market area, for the purpose of processing by
his industrial concern situated within the market
area, if any, or for export from such area, shall
be subject to levy of market fee unless he
furnishes a declaration in respect of the produce
and the certificate in Form-1V, to any Officer or
servant of the Market Committee specifically
authorized by the Committes in that behalf at
the time of entry of the said produce into the
market area

Pravided that if the agricultural produce is nol
used by the industrial concern and is réemoyed
from the market or if it 15 not exported within
twenty days of the purchase, the Market
Committee shall levy and collect fees on such
agricuitural produce frem the industrial concern
or the persons furnishing the certificate ab such
rates as may be spacified in its bye-laws.

(4} Retall sale of agricultural produce by the
praducer shall he exempted from any fees.

Explanation-"Retall Sale® in respect of any
agricultural produce means the sale of such
agricultural produce in any calendar day not
exceading the quantity or value specified in the
bye-laws of the Market Committee,

(5) Purchase of any agricultural produce in any
calendar day not exceading the guantity or value
speciiied in the bye-laws of the Market
Committee, by a buyer for his domestic or
household- consumption shall be exempted from
the payment of any fee.

48-A.Establishment of Check Points by the
Market Committee- The Market Committee
may, far the purpose of due discharge of its
responsibilities, under the Act, Rules and Bye-
laws, establish check points at such locations as
may be notified by it from time to time, with the
previous approval of the Gevernment.”

28. It appears that Sub-Rules-1, 3 and 5 have hesn
incorporated to the tewt-hook vide 0.1.E. Mo 794 dated 3.8,1995, On a

conjoint reading of Sub-Rules-1 and 3, it appears that if the agricultural



.29.

produce is marketed in the market area, the purchaser was liabie to pay
the fees, Similarly, the persans bringing scheduled agricultural produce
ko market area for the purpose of processing or for export only, but do
not process |t within a period of thirty days or exporting the same within
a pericd of thirty days, such person is liable to pay the fee as levied
under Section 11 of the Act. At the same time, if a person is bringing
anv notifiad aaricuttural produce from outside the market area Into
market area for the purpose of procassing by his industrial concern
cituated within the market area, If any or for expart from such area as
well as area would not be levied with market I‘eé If he produces a
declaration in respect of the produce and the certificate in Form=IV to
any officer or servant of the market committee specifically authorized by
the committes in that behalf at the time of entry of the sald produce
into the market area. Again it Is said that if the agricultural produce is
nat remaoved from the market area within twenty days of the purchase,

the rarketing committee shall levy and collect the fees, Further, such

@9 restriction is not applicable to the demestic and houszhold buyer. Thus,

% the germane of the provisions is that the market fee is not leviable from

.; the persons who do not make sale or purchase In the market area. OF
A rourse, the persons who store the Kendu Leave in their godown at Lhe
market area has to give declaration as required under Rule, 48 of the
Rules, 1958,

29, “From the foregoing provisions, it appears that Rule, 48 has

heen completely changed with effect from 3.8.1996 but before or after

L4
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the amendment, the object of the Act, 1956 about leviability of
agricultural produces upon s2lling or buying of the same In market area
remain intact and there is no ¢hange 1o the basic object and reasons
behind the enactment of the Act, 1956,

30. The Act, 1961 was enacted vide Qrissa Act, 2B of 1961
having been assented by the Governor on 23.12.1961. Some provisions
of the Act have been amended in 1961 by Amendment Act & of 1989,
The aim and object of this Act to stop the monopoly of private persons
to purchase Kendu Leaves from the Kendu Leave growers or kKendu
Leaves owners and sell the same without navlné any middlemen
hetwaen the Kendu Leave growers and retail purchaser. The very object
of the Act is to stop the exploitation to the Kendu Leave growers or

4 Kendu Leave pluckers,

31 After the Kendu Leaves are purchased by the Government

ar by ite agents, the same are scld or dispesed of in the manner as
prescribed under the Orissa Kendu Leave (Control and Trade) Rules,

32. Orissa Forest Act, 1972 also defines the forest produce and
the same includes the Kendu Leaves, The purpose of Indian Forast Act
ar Orissa Forest Act is to codify Forest Lews in order to bring same
within the scope of one enactment. The further purposa of the Act is to
regulate the transit of the forest produce and the duty leviable on
timber and .other Jorest produce. The comparison of the above thres

State Acts amply disciose that the three State Acts have got differcnt

alms and objects without owerlapping on each gther. The statutory
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provisicns are to facilitate the commaon man not to be expleited. On the
other hand, the main purpose of thess three State Acts have got aims of
inclusive grawth, When the Act, 1958 has got aim of levy and collect the
fag for the larger Interest of the respective market, the object of the
Act, 1961 is to stop unfair trade practice by middlemen and facilitate
poor Kendu Leave growers or the pluckers ta earn money by selling the
kKendu Leaves to Goverament or their agents. On the other hand, Indian
Forest Act or Orssa Forest Act, as the case may be, have got alm to
make laws with rational idea to discourage deforestation and encourage
aforestation, Mot only this, but also the Forest At has got object to
regulate the forest produce for its utility but not to allow the same Lo be
removed by whims of Forest dwellers or forest offenders. Thus, the
purpose of the three State Acts are impartant In thelr respective
jurtsdiction,

33. It is reported in the case.of Deochand Champalal and
others (Supra) vhers Their Lardships have been pleased to follow the
decision of the Hon'ble Supreme Court in the case of Mohamnrad
Hussain Gulam Mohammad and another (Supra) whera Their

Lordships at paragraph-7 have been pleased to observe in the following

rreanner:

L]

e ®¥ W

There are thus bwo restrictions on the power of
Hie markst committee under section 11; the first
je that the fee fived must be within the maxima
prescribed by the Rules and naturally till such
maxima are fixed it would not be possible for the
market commities to lewy fees, and the second
restrictlon is that fees hawe to be charged not on

2y
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the produce brought into but_only on such
produce as is actually sold. Rule 53 provides that
the market committee shall levy and collect fees
gn_agricultural proguce bowght and sold in the
market area at such rates as may be specified in
the bye-laws. The Rules nowhere prescribe the
maxima within which the bye-laws will prescribe
feps, The Ffirst attack tharefore on the Rules is
that it will not be open to the market committee
to prescribe any fee under section 11 till the State
Government prescribes the maxima by the Rules,
which it has not done so far, Further there is an
attack on Rule 54 which lays down that the fees
on agriculiural produce shall be payable as soon
as It Is brought inka the principal market yard or
sub-market yard or market proper or market area
as may be spedfied in the bye-laws. The
argument is that this rule allows fees to be
¢harged on the produce brought Into the market
irrespective of whether It 15 actually bought and
sold, and this is against Section 11. AS we read
Section 11, there is no doubt that the State
Government Is expected to specify the maxima
within which the market committes shall fix faes
and until such maximum is specified by the State
Government in the Rules it woeuld not be possible
for the market committee to fix any fees under

seckion 11.

O WX o W

From the aforesaid decision, it is clear that the restriction
under Section 11 is that fees has to be charged not on the produce
brought Into but only on such preduce as is actually sold, It is needless
ko say that the main chject of the Act, 1958 Is to collect the fee If there
is actual buying and selling In the market area.

34. it Is reported in the case of M/s. Ganesh Rice Mills and
another (Supra) where Their Lordships at paragraph 3 has gbserved in
the following manner: ¢

3. The authority to levy market fee Is as provided
in Sectlon 11 of the Act which says that it Is

N
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competent for the Market Committes to levy and
calleck such fee, reférrad te as the market fae, on
tha agricultural produces marketed in the area.
pdmittedly the purchase of paddy has kaken place
qutside the market area, the villages of purchase
being not incieded in it, The marketing thus having
taken place outside the market area, the Market
Committee of the opp. party Mo, 1 would not have
the authority to collect any marcel fee in respact of
the transactions. Merely because a portion of the
slational Highway falls within the market arga of
the opp. party Me. 1, it would have no authority to
restrict movemnent of the agricultural produces on
the MWatlonal Hignway and Lol Tndimes oS oN
purchases that had been effected outside the
market area.

i

e w w L

With due regard to the above decision, it appears that IF the
wendu Leaves are transporbed by vehicle on Matienal Highways which
run within the market area of RMC, tﬁen market fee is nok chargeable.
35. A Divislon Bench of this Court In the case of M7=, LT.C:
Limited and anather (Supra) at paragraph-3 have obhserved in the
Follawing manner:

T XX 1 A

in this case, the transactions of sale took plage in
ahubaneswar ard @s per Annexure-3, the petitioner
company was allowed o Wit the stock of Sal seeds
from warious godowns including Keanjhar godown.
Though the Keanihar godown situates within the
‘Warket Area”  of  keonjhar Regulated Market
Committee, 35 Sal seeds woere not ryarketed within
the market area, the levy of market foe by app. Party
no.4 s without furisdiction. The fees which has
already besn collectad by the opp. Party no.s as
~warket fee™ 15, therefors, refundable to  the
petitioner.”

with due respect to the above decislon, it is clear that

unless there is Duying and selling inslde the market area prior o 2007
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amendment, the properties brought into the market area for the above
purpose cannot be said to be subject matker for levy and caliection of
fees by RMCs.

37. In another decision in the case of 5K Ramkaran Agarwal
and another -V- Regulated Market Commitiee, Bhadrak; 74
(1992) CLT 861 where Their Lordships at paragraph-& have chserved

a5 under:

i £RX WEX

Thus, the paddy brought frem outside the market
area to the Industrial unit of the petitioners shall
not be leviable with market fees, if the same has
been brought for use by the industrial unit ikself. In
the present case, it has been asserted by the
petitionars and not denied by the opposite party
that thet paddy which is brought to the industrial
unit is nelther brought For sale nor in fact scld as
such, They also allege that the paddy iz not
brought to the unit for the purposes of storage.
Thus the paddy brought by the petiRioners for use
by Eheir ndustrial unit iself which 1s sltuated within
the market area, according to the plain reading of
sub-rule{3) of Rule 48 would be exempted from
lewy al markat faes.

ee B T A
With dues respect to the above decision, it is clear that if

the agricultural produce is Brought from outside to the Industrial unit

B\ which is situated in the market area for their own use, the same will not
j be leviable.
38. From the aforesald discussions, It has bean consistently held
by the Hon'ble Supreme Court and this Court that there must be actual
purchasing or selling of the agricultural produce in the market area so

qe bo enable the RMCs to collect the market fee, Moreover, Rule 48 of

F=
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the Rules, 1958 amended fram time to time has stressed upon within
the certain perled for the utilization of the same by industrial unit or
export of the same are exemptad, However, the main object and reason
i the buying or selling of the agrlcultural produces or stored for such
purpcse In the market area.

30. Mow adverting the facts of the batch of cases, It appears
that thare are alleaations about the collection of market fees by the
RMCs without having jurisdiction, In the counter affidavit, the RMCs
have also reiterated that there 5 justification of levy of fee to be
collected fram the petitloners. In the counter, it is specifically admitted
that the Kendu Leaves which are auctioned at Sambalpur and
Bhubaneswar but the godowns of OFDC are situated in the market area
and under Sub-section & of Section 4 unless contrary proved, the Kendu
Leave belng the agricultural produce brought within the market area ls
deamed to have Deen I:!-r.;:-ught for buying and selling. AL the same time,
i ik is admitted By the opposite hari:ies that actual purchase of the Kendu
Leaves doas nat take.plar:-;! inside the market area of thelr respeclive
RMCs. The contention of the learned counsel for the RMCs is clear that
ance the agriculiural preduce Is purportedly brought into Lhe market
area, the respective market committes has got competence to levy the
market fee even if there is no sale or purchase. Also in the counter
affidavit, they have said that even if the petitioners have purchased the

kendy Leawes for export only but used ko Lt the same from godown

S~
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cituated within the market area within a pericd of 90-150 days for which
they are leviable,

40. It is not revealed frem the counter that In the cases where
the petitioners have stored the Kendu Leaves after sale or brought for
gale ang kept the same beyond thirty dayes although it is admitted that
auction sale of Kendu Leaves takes place at Sambalpur or Bhubaneswar
where the auction sale s completed after the petitioners purchased the
Kendu leaves on being highest bidders. Saction 64(2) of the Sale of
Goods Act, 19320 is placed befare for better reference:

“(2} the sale i5 complete when the auctioneer

announces its compietion by the fall of the hammer

or in other customary manner; and, until such

announcement is made, any bidder may retract his

Bid"

In view of tnel aforesald provision, once the auction cailer
has struck of the hammer -:;-f .hfg'hEﬁ't bid, _the auction sale is complete
irespective of the: fact that the Kendu L=__:E|1..'e5 are not lifted then and
there but lifted from the godown of the OFDC inside the market area
iater on. There it & clear that Kendu Leaves either have been
transported from the godown after sale at places other than market
srea or have been only transported through the market area by carrying
the transport permit from the respective State Government and the
agencies for the State Government.

41. Relying upon the declsion of tha Division Banch of this Court
in the case of Mys.L.T.C.-Limited-and another (Supra), in the case at
hand, even if godowns of OFDC are situated inside the market area of

the respective RMCs, the Kendu Leaves being not marketed within the

.
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market area, levy of market fee s without jurisdiction. Similarly,
following the decision of this Court in the case of Mg Ganesh Rice
Mills and another (Supra), in the present cases, the Kendu Leaves
being transported on the National Highways falling within the market
arza, cannot be sald to be leviable,

42, Im both the decisions, it is necessary for the RMCs to prove
tvat thare was actual selling or buying of Kendu Leaves inside the
market area. But, in the instant cases, there is no marketing of such
Kendu Leaves inside the market area as chserved above,

43. In the case of Agricuftural Market Committes, Andhra
Pradesh and others (Supra) where the Honble Supreme Court have
opfy chserved aboul the IE'.-izll:li'-I[t':.-'r of the market fee on sale and
purchase of agricultural produce inside the market area so as to attract
the cancerned Market Ack. In the instant cases, there being ne sale or
purchase within the market area in accordance with lave, the lavy and
collection of market fee by the RMCS is also llegal and improper,

44, Learned Additional Government Advocate, clting the decislon
of khis Court in the case of Sri S¢f Gour Sunder Rice and Ol Mills and
another (Supra), submitted that in absence of pract of declaration
about the properties brought into the markel area for the purpose of
fransaction, the RMCS can levy the market fee. After going through the
facts of that .case, it appears that the petitionsrs in that case had
‘brought ‘the agricuttural produce into the market area for transaction,

but did not produce necessary declaration angd certificate in Ferm-IV. In

|.‘.'€- .-'-:.
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the instant case, the facts are different because the zgler and purchase
completed by auction took place outside the market area Therefore, the
aforesaid decislon cited by the learned Ldditional Goverrment Advicate
is not applicable to the facts of these cases.

45, Thus, in view of the decisions of the Hom'ble Supreme Court
as well as of this Court, there being no any sale or purchase of Kendu
Laayes Inside the market area or marceted Inside the market arga, the
genasis of the Act, 1956 belng not proved, the levy aid collection of
market fee upon the Kendu Leaves from the present petticners is illegal
and improper, Point Me. (1) is answered accordingly.

46. NC I
Since it has been already chserved, as above, that collection

of market fee by the respective RMOCs from the pettioners at Eheir
respective check gates are contrary 10 the legal provisicns, this Court is
af the view that the said collection of the ma ket fee is iliegal and devold

of jurisdiction and directs the RM{s not o collect Ene Same. It is,

e therefore, directed that the opposite parties-RMCs £ hall refund the
:- market fee collected so far from the petitioners within a perlod of four
months to the petitioners from the date of this judgmznt failing which
r?‘*r“:*;\géﬁ‘ tha same shall be refunded with interest at the rate o 9% per annum
Eramm the date of collection till the date of actual paymen:
The writ petitions are disposed of accordingl,

Jnterim crders, IF any, in the writ petitiens sland vacated,

st P DH = am:l.-‘:;iw? T

Orissa High Court, Cattack H’\.
Dabed e 20 Day of dpri, ﬁ-;'.'_.'.mi,ni. ?
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